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APPELLEES1 JOINT ANSWER TO PETITION FOR REHEARING 
The State Engineer and the United States of America hereby 
respond to the Court's request to answer Appellant's Petition for 
Rehearing pursuant to Rule 35 of the Utah Rules of Appellate 
Procedure. The Petition for Rehearing filed against this Court's 
unanimous opinion of Jensen v. Morgan, Utah Sup. Ct. No. 900232, 
July 31, 1992 (hereinafter 192 Utah Adv. Rep. 12) should be denied. 
No points of fact or law were overlooked or misapprehended. The 
Court's opinion is proper and correct in all respects. 
SUMMARY OF ARGUMENT 
The points raised in the Petition for Rehearing provide no 
valid basis on which to grant the Petition. The points of law and 
fact claimed to be overlooked or misapprehended are either not 
supported by the record, arguments raised for the first time on 
appeal, contrary to law, or simple restatements of previously 
unsuccessful arguments. 
A review of the case's background is appropriate. This case 
consists of two consolidated cases. The first is a judicial review 
action (Civil No. 4975) of the State Engineer's decision which 
rejected Jensen's change application. The change application was 
denied after the State Engineer found that no water had been stored 
1 
or used under Jensen's right for possibly as many as forty years. 
The second case involved an adjudication petition filed as part of 
the general adjudication of water rights in the San Rafael River 
Drainage (Civil No. 1435).1 
The district court entered an Order of Dismissal dismissing 
the judicial review action on the grounds that Jensen failed to 
prosecute the action to judgment within two years pursuant to Utah 
Code Ann. § 73-3-15 (1980). This Court unanimously upheld the 
dismissal. The Order of Dismissal also dismissed the adjudication 
petition filed by Jensen Civil No. 1435 on the grounds that Jensen 
did not timely file objections to the Proposed Determination of 
Water Rights within the ninety-day time period provided by Utah 
Code Ann. § 73-4-11 (1989). This Court also unanimously upheld 
that dismissal. The Order of Dismissal is based solely on these 
grounds. The issues on appeal are limited to those raised and 
argued below. 
Regarding Civil No. 4975, the Petition for Rehearing does not 
challenge the legal correctness of the Court's opinion or the 
factual basis upon which Civil No. 4975 was dismissed for failure 
to prosecute. Rather, the Petition explains what arguments would 
have been attempted if the case had not been dismissed. A simple 
1
 If the Court wishes to gain a full understanding and per-
spective of the cases, please see "Statement of Case," pages 5 
through 11 of Appellees' Brief. 
2 
restatement of the arguments wished to be made below does not form 
the basis for a rehearing. 
As to the dismissal of Jensen's adjudication petition, the 
rehearing arguments are a reincarnation of the arguments made in 
Section II of Appellant's Reply Brief, plus, an additional legal 
theory of the case never before argued. In the Reply Brief, it was 
argued for the first time that the proposed determinations were 
void; particularly it was alleged that portions of two counties 
which fall within the San Rafael River drainage area were excluded 
from the adjudication. The rehearing petition makes a new argu-
ment; Jensen need not file a protest until he is served a proposed 
determination containing every single water right in the entire San 
Rafael River drainage. 
These arguments, however, were not made before the trial 
court. They are made for the first time on appeal. The rulings 
that this Court should not consider issues raised for the first 
time on appeal are directly applicable to this case. The Court so 
recognized in its opinion. 
The issues not only affect water rights of the Bureau of Land 
Management in the San Rafael River Adjudication, but could also 
seriously impact water rights throughout the State of Utah in the 
twelve other water right general adjudications. Issues affecting 
water rights statewide are critical and important to the water 
3 
users of Utah and the State Engineer. They should not be consid-
ered for the first time in the context of a petition for rehearing. 
Should the Court consider the arguments1 merits, the record 
indisputably shows that water rights within the alleged omitted 
counties were adjudicated and included within the proposed deter-
minations. Therefore, the legal argument fails that the proposed 
determinations are void. Finally, it is not contrary to statute to 
require a water user to object when one of the proposed determina-
tion books is served. Also, the suggested statutory interpretation 
would create unreasonable and absurd results which should be 
avoided. 
ARGUMENT 
POINT I: THE CORRECTNESS OF THIS COURT'S OPINION AFFIRMING THE 
DISMISSAL OF CIVIL NO. 4975 FOR FAILURE TO PROSECUTE IS 
NOT CHALLENGED AND SHOULD BE UPHELD 
The rehearing petition does not challenge the correctness of 
the Supreme Court's ruling that "the dismissal [of Civil No. 4975] 
was proper." Jensen, 192 Utah Adv. Rep. at 16. Rather, it alleges 
that issues hoped to be raised in Civil No. 4975 can be decided in 
the general adjudication proceeding (Pet. for Reh. at 12) . But 
Civil No. 4975 is limited to whether Jensen's change application 
should be approved or denied. A judicial review action of the 
State Engineer's decision does include issues regarding the 
4 
validity and ownership of the water rights of the BLM.2 Daniels 
Irr. Co. v. Daniel Summit Co,, 571 P.2d 1323, 1324 (Utah 1917)} 
U.S. v. District Court, 238 P.2d 1132, 1136 (Utah 1951). 
Furthermore, some of the points of law and fact relate to 
issues which Jensen would like to have litigated before the trial 
court, but did not because of his failure to prosecute the case 
within the two-year statutory period. Those issues are, therefore, 
irrelevant to the Court's consideration of the Petition for 
Rehearing. 
Since there is no showing of where the Supreme Court erred, 
the Petition for Rehearing should be denied with regards to the 
dismissal of Civil No. 4975. 
POINT II: IT IS IMPROPER FOR THE COURT TO CONSIDER JENSEN'S 
REHEARING ARGUMENTS REGARDING CIVIL NO. 1435 BECAUSE 
THEY ARE MADE FOR THE FIRST TIME ON APPEAL 
This Court in Jensen exhaustively reviewed, step by step, the 
facts as set forth in the district court's record and affirmed the 
2
 The proper place for Jensen to challenge the validity of the 
BLM's water rights would have been in the general adjudication. 
But as the Jensen opinion properly held: 
Jensen's petition also challenged the validity of the 
BLM's WUC 93-1091, allowance of which was recommended in 
Book 2. Since it is clear that Jensen received book 2 
and did not file a timely protest against WUC 93-1091 [or 
any other BLM right], his petition was properly dis-
missed. 
Jensen, 192 Utah Adv. Rep. at 15. 
5 
dismissal of Jensen's adjudication petition. Jensen, 192 Utah Adv. 
Rep. at 14-15. 
We hold that Jensen was given proper notice, and since he 
did not file a protest to the state engineer's recommen-
dations within ninety days, the trial court did not err 
in dismissing his petition. 
Jensen, 192 Utah Adv. Rep. at 15. 
The rehearing petition does not attack this Court's affirmance 
of the findings of the district court. Rather, it attempts to get 
around the fact that a protest was not filed against the proposed 
determination by arguing issues raised for the first time on 
appeal. In the Reply Brief, Jensen argued various theories for the 
first time that the proposed determinations were "void"; particu-
larly that the proposed determinations did not include water rights 
within those portions of Garfield and Wayne Counties within the San 
Rafael River drainage. In the Petition for Rehearing, an addition-
al theory is raised that Jensen was not required to file a protest 
until he was served all the proposed determinations. The issues 
could3 and should have been argued below. 
The Court initially and correctly decided not to address the 
issues set forth in the rehearing petition since they were first 
raised in the reply brief. Jensen, 192 Utah Adv. Rep. at 16; Von 
3
 At the trial court, there was ample opportunity to raise the 
issue that the Garfield and Wayne County rights were not included. 
The issue was not raised. Likewise, Jensen had equal opportunity 
below to argue that he was not required to file a protest until he 
was served all the proposed determinations, but did not do so. 
6 
Hake v. Thomas, 759 P.2d 1162, 1169 n.6 (Utah 1988). It would be 
more improper for the Court to consider the new legal theory made 
for the first time in the rehearing petition. 
Under Utah law, "it is axiomatic that matters not presented to 
the trial court may not be raised for the first time on appeal." 
Franklin Financial v. New Empire Dev. Co. , 659 P.2d 1040, 1044 
(Utah 1983) . For an issue to be sufficiently raised, it must have 
been submitted to the trial court and the trial court must have had 
the opportunity to make findings of fact or law. Turtle Manage-
ment , Inc. v. Haggis Management, Inc., 645 P.2d 667, 672 (Utah 
1982). The Court "cannot merely assume it was properly raised."4 
Franklin, 659 P.2d at 1045. 
As stated at oral argument by counsel for the State Engineer, 
a review of the trial court record shows that the issues regarding 
the proposed determinations as being void were not raised below. 
The Appellees urge the Court not to address any contention that the 
proposed determinations are void because doing so now "would 
The Court in this case need not assume anything since the 
Court's own opinion recognizes that the issues were raised for the 
first time on appeal. Jensen, 192 Utah Adv. Rep. at 16. There-
fore, Jensen knew that the rehearing arguments were subject to 
challenge for being raised first time on appeal. Yet the rehearing 
petition presents no reason why these issues should be considered 
for the first time on appeal. Since Jensen presents no reason for 
the Court to disregard the general policy, the Court should decline 
to consider the issues now. Von Hake, 759 P.2d at 1169 n.6. 
7 
broaden the scope of appellate review to an impermissible extent." 
Jensen, 192 Utah Adv. Rep. at 16. 
POINT III: SHOULD THE COURT CONSIDER ISSUES RAISED FIRST TIME ON 
APPEAL, THE FACTS AND RECORD DO NOT SUPPORT THE ARGU-
MENT THAT THE PROPOSED DETERMINATIONS ARE VOID 
Jensen's criticism of the Court's opinion hinges around the 
concluding paragraph which states: 
Finally, Jensen complains that in 1980 the trial 
court enlarged the general adjudication proceedings to 
encompass San Rafael water users in two additional 
counties, but proper notice was not given to them of the 
pendency of the adjudication proceedings. However, 
Jensen was not a user in either of those counties. We 
decline to review this contention since it was not raised 
in the trial court and was raised by Jensen in this court 
only in his reply brief. Addressing this contention now 
would broaden the scope of appellate review to an imper-
missible extent. 
Jensen, 192 Utah Adv. Rep. at 16. Jensen alleges that the San 
Rafael River adjudication omitted water rights within two counties 
and, therefore, the proposed determinations published and served by 
the State Engineer on Jensen are void. (Pet. for Reh. at 4.) 
Jensen further argues that until the proposed determinations con-
tain all of the rights within the San Rafael drainage, Jensen is 
not required to file a protest to the proposed determinations duly 
served on him. (Pet. for Reh. at 4.) 
The rehearing petition baldly asserts, with no record 
references: 
8 
There are no Garfield and Wayne County water rights 
tabulated in books 1 * through 5 and the state engineer•s 
records indicate that claims in such areas are being 
filed, but that no tabulation of such rights has been 
prepared or filed. 
(Pet. for Reh. at 11.) But the facts and record indisputably show 
that the proposed determinations contain the water rights within 
Garfield and Wayne Counties. The argument is totally unsupported; 
the proposed determinations are not "void". 
First, on page ii of Book 2 of the "Proposed Determination of 
Water Rights in San Rafael River Drainage Area, San Rafael 
Division/1 it states: 
3. The proposed determination herewith submitted is 
the San Rafael River Division (Book 2) of said drainage 
area and encompasses that portion of Emery, Garfield and 
Wayne Counties that drain into the San Rafael River. . . 
Furthermore, maps 160 through 192 of the hydrographic survey 
maps prepared and filed by the State Engineer with the district 
court include those portions of Garfield and Wayne Counties of the 
San Rafael River drainage. Finally, Water User's Claim Nos. 93-
252, 93-255, 93-946, 93-948, 93-958, 93-989, 93-1009, 93-2186, 93-
22 62 and 93-3331 are examples of water rights within the area 
alleged to be excluded which are in fact included in the proposed 
determination, Book 2 (1435 R. P.D. Book 2, pages 144 to 151). 
9 
Jensen was served Book 2,5 which contains the Garfield and 
Wayne County rights. Contrary to the allegation, the proposed 
determinations served on Jensen do include water rights within 
Garfield and Wayne Counties. The arguments fail that the proposed 
determinations are void and that he was not required to file a 
protest. The Petition for Rehearing should be denied. 
POINT IV: SHOULD THE COURT CONSIDER ISSUES RAISED FIRST TIME ON 
APPEAL, THE PROPOSED DETERMINATIONS MEET STATUTORY 
REQUIREMENTS AND ARE NOT VOID; THE JENSEN OPINION IS 
NOT CONTRARY TO LAW 
Even though the argument fails for lack of a factual basis, 
some response to the merits of the argument is warranted. But 
before doing so, Appellees wish to reiterate again that it is 
improper for the Court to consider these issues since they were 
raised for the first time on appeal. Consideration now of the 
issues is improper because the issues deserve "thoughtful and 
probing analysis" in the proper forum of the trial court. State v. 
Bobo, 803 P.2d 1268, 1273 (Utah App. 1990). Furthermore, where the 
rights of third-parties may be detrimentally affected, such as the 
rights of other water users, the Court has declined to address such 
issues. Pratt v. City Council of City of Riverton, 639 P.2d 172, 
174 n.8 (Utah 1981). Raising new issues in rehearing petitions is 
5
 Book 2, published January 1, 1983, was personally picked up 
by Jensen on December 12, 1983 (page A-30 of Appellant's Brief) 
(Jensen, 192 Utah Adv. Rep. at 13). 
10 
the kind of "merry-go-round of litigation" the policy is meant to 
avoid. Bundv v. Century Equipment Co., Inc., 692 P.2d 754, 758 
(Utah 1984). 
Jensen refers to a 1980 "Amended Order of Adjudication" (1435 
R. 241) and characterizes it as an "enlargement" of the San Rafael 
River adjudication. (Pet. for Reh. at 10) . The Amended Order 
recites that: 
" . . . reference in the Court's Order of May 28, 1953 to 
Sanpete and Emery Counties was not intended to limit this 
statutory adjudication of water rights action to those 
two counties and that this Court did in fact intend in 
its prior Order that this proceedings [sic] would 
encompass all of the San Rafael Drainage Basin in 
Sanpete, Emery, Garfield and Wayne Counties . . . 
and then ordered that the title be amended. The "Motion for 
Clarification of the Scope of this Proceedings [sic]" indicates 
that "the State Engineer has been proceeding on [the] basis" that 
Garfield and Wayne Counties were included (1435 R. 236). The 
Amended Order is not an "enlargement" of the proceedings, but a 
clarification of the adjudication's title. 
In Jensen's Reply Brief, and implied in the rehearing 
petition, is an accusation that the summons by publication 
published in 1989 is a "confession that the state engineer" did not 
comply with the law. (Pet. for Reh. at 17.) Once again a review 
of the record shows this to be incorrect. The "Motion of State 
Engineer for Summons by Publication" (1435 R. 491) states that the 
summons is made pursuant to Utah Code Ann. § 73-4-22 (1989) . 
11 
Section 73-4-22 requires that summons be published after the State 
Engineer has completed the proposed determination. The 1989 sum-
mons is a summons required by the adjudication statutes and not a 
"confession" of error. 
Finally, it is contended that the Jensen opinion "holds" that 
a single proposed determination book out of "a series of five books 
is the proposed determination" (Pet. for Reh. at 13, emphasis in 
original). Obviously, when the State Engineer issues the proposed 
determination in a set of five different volumes, neither this 
Court's opinion or the State Engineer considers one out of the five 
books to constitute the entire proposed determination. Rather, the 
opinion in this case correctly holds that any person properly 
served a proposed determination book must file an objection to the 
book within ninety days pursuant to Utah Code Ann. § 73-4-11 
(1989). Such a conclusion is not "contrary to statute." 
The State of Utah has been adjudicating thirteen general 
adjudication proceedings for the past fifty years. The drainage 
areas of the general adjudications encompass large geographic 
areas, each containing thousands of water rights. The State 
Engineer divides the general adjudications into manageable 
geographic divisions and subdivisions. For example, the Utah 
Lake/Jordan River Adjudication, which major drainages include the 
Provo, Spanish Fork and Jordan Rivers and all their tributaries, 
has approximately forty subdivisions. Proposed determination books 
12 
have been published and served on the water users for fifteen of 
the subdivisions• The fifteen books to date measure eleven inches 
thick and weigh about twenty-six pounds. 
Jensen's interpretation of Section 73-4-11 leads to unreason-
able and absurd results. The interpretation would have the State 
Engineer serve the owner of a small well in Goshen Valley, and each 
of the thousands of other water users, the entire set of proposed 
determination books within the Utah Lake/Jordan River drainages. 
Serving every single water user in a general adjudication, by 
regular mail, the entire set of proposed determinations is unwieldy 
and prohibitively expensive. Such an interpretation reaches unrea-
sonable and absurd results which should be avoided. Anderson v. 
Utah County, 368 P.2d 912, 913 n.3 (Utah 1962). 
Statewide, over one hundred proposed determination books have 
been published and served. Literally tens of thousands of water 
rights are contained within these proposed determinations. The 
district court's have interlocutorily decreed approximately 20 of 
the books. There is also a final decree entered in the Green River 
Adjudication covering a portion of northeastern Utah where eight 
proposed determination books were published, served and decreed by 
the Court. The purposes of the general adjudication statutes were 
not defeated in that adjudication. Dividing up adjudications into 
manageable proposed determination divisions is not contrary to 
statute. Costly and serious ramifications would result to the 
13 
State of Utah's general adjudication efforts of the past fifty 
years if the rehearing petition's argument is the law. 
The San Rafael River adjudication has proceeded according to 
statute. The proposed determinations served on Jensen are not 
void. The Jensen opinion is not contrary to law. 
CONCLUSION 
The Petition for Rehearing filed against this Court's 
unanimous opinion should be denied. 
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